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STATEMENT OF JURISDICTION 
Jurisdiction is conferred upon this Court :>/ Uta.i Code 
Ann., § 78-2a-3(g), and by Rule 3(a), of the Utah Rules of 
Appellate Procedure. 
STATEMENT OF ISSUES PRESENTED FOR REVIZK 
The Appellant, the State of Utah, has requested this 
Honorable Court consider upon this appeal the issue which follows: 
1. Should the Petitioners be award attorney fees for 
representation by counsel upon the Petitions for Writ of Habeas 
Corpus. 
STANDARD OF REVIEW 
The standard of review upon the appeal is rhat if there 
are questions of fact this Honorable Court should defer to the 
trial court's findings and should not disturb those firdings unless 
and only if they are clearly erroneous. If the appsal in/olves 
only the legal standard applied by the trial court the question is 
reviewed for correctness with no deference given to the trial 
court's conclusion. Stewart v. State By and Through Delanl, 830 
P.2d 306 (Utah App. 1992). 
1 
DETERMINATIVE STATUTES AND RULES 
Rule 65B(g), of the Utah Rules of Civil Procedure: 
When counsel appointed for petitioner. Any cerson filing 
a petition for habeas corpus nay be appoi ired counsel 
whenever the district court, upon examination cf the 
petition, determines that the petition is net fri/olous 
and that such person is financially unable to obtain 
representation. If the petition for habeas corpus is 
frivolous, the district court shall, without further 
action, dismiss the petition. 
2 
STATEMENT OF THE CASE 
On the 25th day of November, 1991, the Petitioner and 
Appellee, William R. Cummins, filed a Petition for Writ of Habeas 
Corpus and Post Conviction Relief in the Sixth Judicial District 
Court for Sanpete County asserting certain violations cf his 
constitutional rights. (R. i-7. Sixth Judicial District: Court case 
number 10004). 
On tha 25th day o: November, 1991, Ilr. Cujurins filed an 
Affidavit of Impecuniosity. (R. 8, Sixth Judicial District Court 
case number 10004). 
On the 17th day of December, 1991, the Honorable Don V. 
Tibbs appointed attorney Paul R. Frischknecht to represent Mr. 
Cummins upon his petition. (R. 11-12, Sixth Judicial District Court 
case number 10004). 
On the 4th day December, 1991, Petitioner and Appellee, 
Floyd L. Nipper, filed in the Utah Supreme Court a Petition for 
Emergency Writ of Mandamus. Mr. Nipper was an inmate in the 
Central Utah Correctional Facility at the time and via the Petition 
asserted violations of his rights under the Constitution of the 
United St-^t^s and the Constitution of the State of Utah. Mr. 
Nipper had, as a result of a prison diciplinary proceeding, been 
placed in punitive isolation for ten (10), days. (R. 1-3, Sixth 
Judicial District Court case number 10018). 
The petition was supported by a Memorandum in Support of 
Petition for an Emergency Writ of Mandamus. (R. 4-6, Sixth Judicial 
District Court case number 10018). 
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Mr. Nipper filed an Affidavit of Impecuinosity together 
with the petition and memorandum asserting that he did not ha\/e the 
financial wherewithall to hire counsel to represent hin nor pay the 
costs of the proceeding. (R. 7-8, Sixth Judicial District Court 
cane number 10018). 
The State of Utah, Department of Corrections, file 
responsive pleadings in opposition to the petition. (R. 15-100, 
Sixth Judicial District Court case number 10018). 
On the 17th day of December, 1991, the Utah Supreme Court 
referred the action to the Sixth Judicial District Court for 
Sanpete County for adjudication of the petitioner's claims. 
On the 12th day of February, 1992, Joseph Lee Walker, 
Steven W. Foster, Paul Gonez and John F. Haycock filed their 
Petition for Writ of Habeas Corpus in the Sixth Judicial District 
Court for Sanpete County. The Petition asserted violctions of the 
inmates rights under the Constitution of the Unitad States of 
America and the Constitution of the State of Utah. (R. 1-9, Sixth 
Judicial District Court case number 920600033). 
On the 12th day of February, 1992, Joseph Lee Walker, 
Steven W. Foster, Paul Gomez and John F. Maycock filed the 
Petitioners1 Motion for Appointment of Counsel and supported the 
motion by affidavits. (R. 10-22, Sixth Judicial District Court case 
number 920600033). 
On the 19th day cf February, 1992, a hear _ng was held 
before the Honorable Don V. Tibbs of the Sixth Judicial District 
Court for Sanpete County and all of the matters (case numbers 
4 
10004, 10018, and 920600033) were consolidated. 
A written Order was entered by the trial court on the 5th 
day of October, 1993, whereby the Petitioners obtained the relief 
whicn tney had requested by their petitions for vrrit of habeas 
corpus. (R. 183-188, Sixth Judicial District Court case aumber 
10018) . 
A written Order was entered by the trial court on the 5th 
day of October, 1993, whereby the Respondants, the State of Utah 
and the County of Sanpete, were ordered to pay the Petitioners1 
costs and attorney fees upon the petitions for writ of habeas 
corpus. (R. 289-294, Sixth Judicial District Court case aumber 
10018) . 
On the 27th day of October, 1993, the State of Utah, 
Department cf Corrections, filed it's Notice of Appeal. (R. 296-
298, Sixth Judicial District Court case number 10015). Sanpete 
County has not appealed the rulings of the trie _ court and 
therefore is bound by it's orders. 
The appeal was originally filed in the Utah Supreme Court 
which poured the action over to the Utah Court of Appeals pursuant 
to Rule 42 of the Utah Rules of Appellate Procedure. 
5 
STATEMENT OF THE FACTS 
On the 25th day of November, 1991, the Petitioner and 
Appellee, William R. Cummins, filed a Petition for Writ of Habeas 
Corpus and Post Conviction Relief in the Sixth Judicial District 
Court for Sanpete County asserting certain violations cf his 
constitutional rights. (R. 1-7. Sixth Judicial District Court case 
nuiubor 10DC4) . 
On the 25th day of November, 1991, Mr. Cummins filed an 
Affidavit of Impecuniosity. (R. 8, Sixth Judicial District Court 
case number 10004). 
On the 17th day of December, 1991, the Honorable Don V. 
Tibbs appointed attorney Paul R. Frischknecht to represent Mr. 
Cummins upon his petition. (R. 11-12, Sixth Judicial District Court 
case number 1C004). 
On the 4th day December, 1991, Petitioner end Appallee, 
Floyd L. Nipper, filed in the Utah Supreme Court a Petition for 
Emergency Wri~ of Mandamus. Mr. Nipper was an i_ m t e in the 
Central Utah Correctional Facility at the time and via the Petition 
asserted violations of his rights under the Constitution of the 
United States and the Constitution of the State of Utah. Mr. 
Nipper had, as a result of a prison diciplinary proceeding, been 
placed in punitive isolation for ten (10), days. (R. 1-3, Sixth 
Judicial District Court case number 10018). 
The petition was supported by a Memorandum in Support of 
Petition for an Emergency Writ of Mandamus. (R. 4-6, Sixth Judicial 
District Court case number 10018). 
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Mr. Nipper filed an Affidavit of Impecuinosity together 
with the petition and memorandum asserting that he did not have the 
financial wherewithall to hire counsel to represent hin nor pay the 
costs of the proceeding. (R. 7-8, Sixth Judicial District Court 
cane number 10018). 
The State of Utah, Department of Corrections, file 
responsive pleadings in opposition to the perition. (R. 15-100, 
Sixth Judicial District Court case number 10018). 
On the 17th day of December, 1991, the Utah Supreme Court 
referred the action to rha Sixth Judicial District Court for 
Sanpete County for adjudication of the petitioner's claims. 
On the 12th day of February, 1992, Joseph Lee Walker, 
Steven W. Foster, Paul Gonez and John F. Haycock filed their 
Petition for Writ of Habeas Corpus in the Sixth Judicial District 
Court for Sanpete County. (R. 1-9, Sixth Judicial District Court 
case number 920600033). 
On the 12th day of February, 1992, Joseph Lee Walker, 
Steven W. Foster, Paul Gcinez and John F. iiaycoc : filed the 
Petitioners' Motion for Appointment of Counsel and cupportad the 
motion by affidavits. (R. 10-22, Sixth Judicial Di-tri<*~ Court case 
number 920600033) . 
On the 19th day cf February, 1992, a hear .ng waj held 
before the Honorable Don V. Tibbs of the Sixth Judicial District 
Court for Sanpete County and all of the matters (case numbers 
10004, 10018, and 920600033) were consolidated. 
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On the 19th day of February, 1992, during a hearing 
before the trial court the parties stipulated (R. 203-204, Sixth 
Judicial District Court case number 10018) regarding the 
appointment of counsel and the compensation therefore, to the 
following: 
a. That the three (3), actions would be consolidated; 
b. A major prison, the Central Utah Correctional 
Facility is located in the Sixth Judicial District in Sanpete 
County; 
c. That there are only two (2), attorneys available to 
represent the petitioners in Sanpete County; 
d. That the next nearest cittorney is over forty (40), 
miles away; 
e. The practice in the Third Judicial District is to 
give inmates in prison who file habeas corpus proceedings an 
attorney upon a rotation basis by selecting attorneys from a list 
in Salt Lake County from all of the Bar members and that those 
attorneys are randomly selected from that list; and 
f . That counsel for the Petitioners could raise on 
appeal any legal argument or issue regarding the legality of the 
trial court's order regarding the appointment of couisel a.id the 
payment of attorney fees. 
The trial court nade it's findings and cider ct the 
conclusion of the hearing appointing counsel for tha £etitiDners 
and ordering that the State of Utah and the County of Sanpete 
compensate the petitioners' counsel. 
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A written Order was entered by the trial court on the 5th 
day of October, 1993, whereby the Petitioners obtain-cf the relief 
which they had requested by their petitions for \;r:.t of nabeas 
corpus. (R. 183-188, Sixth Judicial District Court case number 
10018) . 
A written Order was entered by the trial cou ~t; on the 5th 
day of October, 1993, whereby the Respondants, the State of Utah 
and the County of Sanpete, were ordered to pay the Petitioners' 
costs and attorney fees upon the petitions for writ of nabeas 
corpus. (R. 289-294, Sixth Judicial District Court case number 
10018) . 
On the 27th day of October, 1993, the State of Utah, 
Department of Corrections, filed it's Notice of Appeal. (R. 296-
298, Sixth Judicial District Court case number 10013). Sanpete 
County has not appealed the rulings of the tria_ court and 
therefore is bound by it's orders. 
9 
SUMMARY OF ARGUMENT 
The Petitioners are entitled to and should be a /arded 
their attorney fees upon a determination that rheir claims are not 
frivolous and that they are financially unable to condensate their 
counsel pursuant to Rule 65B(g) of the Utan Rul -s of Civil 
Procedure. 
The Petitioners are entitled to and should be a /arded 
their attorney fees when they raise substantial and significant 
constitutional claims pursuant to 42 U.S.C. § 1983. 
10 
ARGUMENT 
THE PETITIONERS ARE ENTITLED TO THEIR ATTORNEY FEES 
Point One 
The Petitioners and Appellees are inmates ir_ the custody 
of the Department of Corrections for the State of Ucah. 
The Petitioners and Appellees filed petitions for a writ 
of habeas corpus challenging as unconstitutional certain conditions 
of their confinement. (R. 1-6, Sixth Judicial District Cour~ case 
number 10018) . 
Mr. Nipper was placed in solitary confinement for a 
period of ten (10), days, following a diciplinary hearing, because 
he could not produce a urine sample upon request nor after 
catheterization by the facility1s medical staff. (R. 1-6 & 10 1-108, 
Sixth Judicial District Court case number 10018). 
Mr. Cummins asserted by his petition that he was confined 
to his cell for seven (7), days and lost his prison job and other 
privileges without due process of law for violation of prison 
policy, B2D. (R. 1-7, Sixth Judicial District Court case number 
10004). 
The petitioners, Joseph Lee Walker, Steven W. Foster, 
Faui Gomps and John F. Maycock each asserted violatiDns of their 
state and federal constitutional rights. (R. 1-9, Sixth Judicial 
District Court case number 920600033). 
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The trial court, finding the petitions no; frivolous, 
appointed counsel to represent the petitioners. (R. 211, Sixth 
Judicial District Court case number 10018). 
The trial court also ordered that the State of Utah and 
the County of Sanpete each pay one-half (h), of the petitioners' 
attorney fees. (R. 204 & 239-294, Sixth Judicial District Court 
case number 10018). 
The State of Utah challenges the order of the trial court 
awarding the Petitioners attorneys fees. Although no judgment for 
a specific amount of attorneys fees has been entered the liaoility 
for the fees has been imposed. 
The Petitioners candidly concede that Utah Code 
Annotated, § 77-32-1, does not permit rhe appoint!ant cf and 
compensation of counsel in post conviction proceedings such as 
petitions fcr writ of habeas corpus. The relia^c^ t^ the State 
upon the decision in Beal v. Turner, 454 P.2d 624 (Utah 1969), 
although current authority, in reading raises questions about the 
propriety of the appointment of counsel in post conviction 
proceedings. The reasoning, v/hich has been been repeatedly applied 
to the right to and compensation of counsel in pos: conviction 
proceedings, lacks insight into the practical, every dcy exigancies 
of prison life. This is demonstrated by the reasoning and dicta of 
Justice Ellett when he stated: 
A lawyer in a matter of diciplinary proceedings... would 
be about as useful to rehabilitation of tha parolee as 
would be a lawyer advising an errant child when its 
parents were undertaking to dicipline it. Beal, i_d. at 
626. 
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Inmates in the state correctional facilities are not 
wholly without the constitutional rights provided them by the state 
and federal constitutions. A petition for writ of habeas corpus is 
the proper vehicle to assail as unconstitutional conditions of 
confinement in prisons. Termunde v. Cook, 786 P.2d 1341 (Utah 
1990), and Wickham v. Fisher, 629 P.2d 896 (Utah 1981). 
Rule 65B(g), of the Utah Rules of Civi] Proceedure 
provides: 
When counsel appointed for petitioner. Any person filing 
a petition for habeas corpus may be appointed counsel 
whenever the district court, upon examination of the 
petition, determines that the petition is not frivolous 
and that such person is financially unable to obtain 
representation. If the petition for habeas corpus is 
frivolous, the district court shall, without further 
action, dismiss the petition. 
The Appellant, the State of Utah, argues tha~ there is no 
specific statutory authority upon which the trial jourt could 
assess liability for the Petitioners' attorney feed. Clearly, Rule 
65B(g), in effect at the time the petitions were filed, anticipates 
that counsel should be appointed where the trial conic finds the 
petitions not frivolous and that such person is finamjally unable 
to obtain representation. Emphasis added. 
Although the rule does not specifically provide the 
method for the compensation of appointed counsel cs the state 
points out, neither has the legislature stated that such statutory 
appointment and representation of the Petitioners by counsel be 
without compensation or pro bono, as a function of and ancilliary 
to the attorney1s privilege of practicing law. 
13 
Legislatures have never been anxious to appoint and 
compensate counsel for indigents. It has been the courts of this 
land that have interpreted the laws and constitutions so as to 
assure fairness to those without the financial ability to 
compensate counsel. Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 
792 (1963). 
Do the inmates have the ability to compete with the 
highly trained battery of well compensated lawyers "chat represent 
the state in habeas corpus proceedings? 
The trial court expressed itf s concern regarding the 
fairness of a proceeding when the unsophisticated, uneducated and 
untrained inmate is pitted against sophisticated, educated and 
trained lawyers of the attorney general's office in an adversary 
proceeding. Even the state has conceded that the inmctes are in a 
disadvantaged position in the proceeding. (R. 239-2 40 & 251-253 & 
256-262, Sixth Judicial District Court case number 10018). 
Point Two 
The Petitioners are entitled to compensated counsel when 
they raise issues and facts of constitutional dimensions unier 42 
U.S.C.A. § 1988, even in state court proceedings. Maine v. 
Thiboutot, 100 S.Ct. 2502 (1980). In that action the >aine Supreme 
Court had concluded that while Thiboutot was nor entitled to 
attorney fees under state law, he was eligible under 4 2 U.S.C. § 
1988, the Civil Rights Attorneys1 Fee Award Act of 1976. State 
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officials then sought certiorari from the United St aces Sapreme 
Court which affirmed the Maine Supreme Court decision holding that 
given that Congress attached no modifiers to the phrase, the plain 
language of the statute undoubtedly embraces the claim that the 
state violated the Social Security Act. The opinion goes on to say 
that even were the language ambiguous, houwever, any doubt as to 
its meaning has been resolved by the many cases suggesting, 
explicitly or implicitly, that the Section 1983 remedy broadly 
emcompasses violations of federal statutory as well as 
constitutional law. 
In the present action the constitutional claims of the 
Petitioners were significant and substantial. The Petitioners had 
their rights vindicated and obtained most of the relief which they 
sought. (R. 183-187, Sixth Judicial District Court case number 
10018). Ramos v. Lamm, 830 F. Supp. 376 (D. Colo. 1986); Swart v. 
Scott County, Minn., 650 F. Supp. 888 (D.Minn.1987); v'ood v. Sunn, 
865 F.2d 982 (9th Cir. 1988). 
15 
CONCLUSION 
The trial court properly concluded that the Petitioners 
were entitled to their attorney fees under Rule 65B(g) of the Utah 
Rules of Civil Procedure :;hen it has been det^rnii.e 1 that their 
claims are not frivolous. 
The Petitioners are entitled to their attorney fees 
pursuant to 42 U.S.C. § 1988, when they raise significant and 
substantial questions under the Constitution of the United States 
of America and the Constitution of the State of Utah. 
RESPECTFULLY SUBMITTED ay of April, 1994, 
"ANDREW B. BERRTNJE., 
Attorney for Apf5fellees 
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Beadles, Assistant Attorney General .^A^uineyHkq^ Appe„lant, at 330 
South 300 East, Salt Lake City, Utl 
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Assistant Attorneys General 
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR 
SANPETE COUNTY, STATE OF UTAH 
WILLIAM R. CUMMINS, 
Petitioner, 
vs. 
STATE OF UTAH, 
Respondent. 
ORDER 
Case No. 10004 
Judge Don V. Tibbs 
FLOYD L. NIPPER, 
Petitioner, 
vs, 
UTAH DEPARTMENT OF CORRECTIONS, 
Respondent. 
Case No. 10018 
YUSULF ABDUL BA-ITH SHAHID, 
et. al., J 
Petitioner, \ 
vs. : 
FRED VAN DER VEUR, Warden C.U.C.F.,: 
Respondent. : 
Case No. 92060033 
On the 19th day of February, 1992, the court's order to show 
cause why the State of Utah and Sanpete County should not be 
required to pay the attorney fees incurred by counsel appointed 
by the court to represent the petitioners in the above-referenced 
cases, (which have been consolidated for trial), came on for 
hearing before the Honorable Don V. Tibbs. David M. Carlson, 
Assistant Attorney General, appeared on behalf of the State of 
Utah, Ross C. Blackham, Sanpete County Attorney, appeared on 
behalf of Sanpete County. Paul R. Frischnecht and Andrew B. 
Berry appeared and were appointed by the court as counsel for the 
petitioners herein. 
After hearing argument from counsel, certain stipulations of 
fact were entered into at the request of the court; these 
arguments and stipulations are contained in the transcript of the 
hearing, an accurate and complete copy of which is attached 
hereto as "Exhibit 1" and incorporated herein by this reference. 
2 
The court then ruled that the State of Utah and Sanpete County 
should each pay one-half of the attorney fees incurred by counsel 
appointed to represent the petitioners herein. 
Thereafter, on March 31, 1992, the court heard argument on 
the State of Utah and Sanpete County's motion to reconsider its 
February 19, 1992 ruling on the payment of attorney fees. David 
M. Carlson, Assistant Attorney General, appeared on behalf of the 
State of Utah, Ross C. Blackham, Sanpete County Attorney, 
appeared on behalf of Sanpete County, and Paul R. Frischnecht and 
Andrew B. Berry appeared on behalf of the petitioners herein. 
After hearing argument from counsel and after entering into 
certain stipulations of fact, the court denied the motion to 
reconsider, reaffirming its ruling that the State of Utah and 
Sanpete County would be required to pay the attorney fees of 
counsel appointed to represent the petitioners herein. The basis 
of the court's ruling is as set forth in Exhibit 1 and as set 
forth in the transcript of the March 31, 1992 hearing, an 
accurate and complete copy of which is attached hereto as 
"Exhibit 2" and incorporated herein by this reference. 
WHEREFORE, IT IS HEREBY ORDERED that the State of Utah and 
Sanpete County shall each pay one half of the reasonable attorney 
3 
fees incurred by counsel appointed herein in their representation 
of the petitioners in Case Nos. 10004, 10018 and 92060033. 
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CERTIFICATE OF MAILING 
I hereby certify that on the ^ Q i day of August, 1993, I 
caused to be mailed an accurate ana complete copy of the above 
and foregoing ORDER postage prepaid in the United States Mail, 
addressed to the following: 
Paul R. Frischnecht 
50 North Main Street 
Manti, Utah 84642 
Andrew B. Berry 
62 West Main Street 
Post Office Box 600 
Moroni, Utah 84646 
Ross C. Blackham 
Sanpete County Attorney 
160 North Main Street 
Manti, Utah 84642 
CERTIFICATE OF MAILING 
I hereby certify that on the ^ vt-N day of September, 1993, I 
caused to be mailed an accurate and complete copy of the above 
and foregoing signed ORDER postage prepaid in the United States 
Mail, addressed to the following: 
Paul R. Frischnecht 
50 North Main Street 
Manti, Utah 84642 
Andrew B. Berry 
62 West Main Street 
Post Office Box 600 
Moroni, Utah 84646 
Ross C. Blackham 
Sanpete County Attorney 
160 North Main Street 
Manti, Utah 84642 
David M. Carlson 
Assistant Attorney General 
330 South 300 East 
Salt Lake City, Utah 84111 
KRTSTINE CHRISTIANSEN 
Clferk of the Court 
HlUs 
Rule 65B(g), cf the Utah Rules of Civil Procedure: 
llhoti counsel appointed for petitioner. Any r -rson :iling 
a petition for habeas corpus may be appointed counsel 
whenever the district court, upon examination cf the 
petition, determines that the petition _^  . c fri /olous 
and that such pe_:son is financially unable to >btain 
representation. If the petition for hateas cor us is 
frivolous, the district court shall, viv.i it. r irther 
action, dismiss the petition. 
GENERALLY 42 USCS § 1988 
provided that references in statutes of the United States to the circuit 
courts of the United States shall be deemed to be references to the 
district courts. 
CROSS REFERENCES 
This section is referred to in 42 USCS § 1989. 
RESEARCH GUIDE 
Federal Procedure L Ed: 
6 Fed Proc, L Ed, Civil Rights, § 11:663. 
27 Fed Proc, L Ed, Pleadings and Motions, § 62:45. 
Am Jur: 
15 Am Jur 2d, Civil Rights § 3. 
Law Review Articles: 
Jarmie, Selecting an Analogous State Limitations Statute in Recon-
struction Civil Rights Acts Claims: The Tenth Circuit's Resolution. 15 
NM L Rev 11, Winter, 1985. 
INTERPRETIVE NOTES AND DECISIONS 
1. Prosecutorial discretion 
2. Miscellaneous 
1. Prosecutorial discretion 
Dismissal of purported class action brought by 
inmates of state prison seeking to require federal 
and state officials to investigate and prosecute 
persons who allegedly had violated certain fed-
eral and state criminal statutes in connection 
with treatment of inmates during and following 
prison revolt was proper since use of word 
"required" in 42 USCS § 1987 does not strip 
United States attorneys of their normal prosecu-
torial discretion for crimes specified; whether to 
investigate, arrest and prosecute state officers for 
alleged violation of prisoners' civil rights was for 
discretion of United States attorney; mandatory 
nature of word "required" was insufficient to 
evince broad congressional purpose to bar exer-
cise of executive discretion in prosecution of 
federal civil rights crimes. Inmates of Attica 
Correctional Facility v Rockefeller (1973, CA2 
NY) 477 F2d 375. 
Complaint seeking by mandamus to compel 
Attorney General to prosecute alleged violations 
of plaintiff's civil rights dismissed for failure to 
state a claim upon which relief may be granted, 
the phrase "authorized and required" in 42 
USCS § 1987 not being construed to take away 
prosecutorial judgment and discretion. Moses v 
Kennedy (1963, DC Dist Col) 219 F Supp 762. 
2. Miscellaneous 
State prison warden overreached his authority 
in intercepting communications by prisoner ad-
dressed to the Attorney General concerning al-
leged civil rights violation and stashing them 
away in the prisoner's central file, since the 
Attorney General is charged with enforcement of 
the Civil Rights Laws. Brabson v Wilkins (1965) 
45 Misc 2d 286, 256 NYS2d 693, mod (4th 
Dept) 25 App Div 2d 610, 267 NYS2d 580, affd 
19 NY2d 433, 280 NYS2d 561. 227 NE2d 383, 
47ALR3d 1144. 
§ 1988. Proceedings in vindication of civil rights; attorney's fees 
The jurisdiction in civil and criminal matters conferred on the district 
courts by the provisions of this Title, and of Title "CIVIL RIGHTS," and 
of Title "CRIMES," for the protection of all persons in the United States 
in their civil rights, and for their vindication, shall be exercised and 
enforced in conformity with the laws of the United States, so far as such 
laws are suitable to carry the same into effect; but in all cases where they 
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are not adapted to the object, or are deficient in the provisions necessary to 
furnish suitable remedies and punish offenses against law, the common law, 
as modified and changed by the constitution and statutes of the State 
wherein the court having jurisdiction of such civil or criminal cause is 
held, so far as the same is not inconsistent with the Constitution and laws 
of the United States, shall be extended to and govern the said courts in the 
trial and disposition of the cause, and, if it is of a criminal nature, in the 
infliction of punishment on the party found guilty. • In any action or 
proceeding to enforce a provision of sections 1977, 1978, 1979, 1980, and 
1981 of the Revised Statutes [42 USCS §§ 1981-1983, 1985, 1986], title IX 
of Public Law 92-318 [20 USCS §§ 1681 et seq.], or title VI of the CivU 
Rights Act of 1964 [42 USCS §§ 2000d et seq.], the court, in its discretion, 
may allow the prevailing party, other than the United States, a reasonable 
attorney's fee as part of the costs. 
(R. S. § 722; Oct. 19, 1976, P. L. 94-559, § 2, 90 Stat. 2641; Oct. 21, 1980, 
P. L. 96-481, Title II, § 205(c), 94 Stat 2330.) 
HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text: 
"This Title, and of Title *CIVIL RIGHTS,' and of Title 'CRIMES,' " 
referred to in this section, comprised R. S. §§ 530-1093, 1977-1991, 
and 5323-5550, all of which have been repealed except those appearing 
as 42 USCS §§ 1981-1983, 1985-1992, 1994 30 USCS, and note prec. 
28 USCS § 1781, §53, and 44 USCS §§325, 326. Former repealed 
sections which pertained to the judiciary and crimes are generally 
covered by Titles 18 and 28. 
Explanatory notes: 
This section was based upon Act Apr. 9, 1866, ch 31, § 3, 14 Stat. 27; 
May 31, 1870, ch 114, § 18, 16 Stat 144. This section was formerly 
classified to section 729 of Title 28 prior to the general revision and 
enactment of Title 28, Judiciary and Judicial Procedure, by act June 
25, 1948, ch 646, § 1, 62 Stat. 869. 
The words "district courts" have been substituted for "district and 
circuit courts" in this section on the authority of Act Mar. 3, 1911, ch. 
231, § 291, 36 Stat. 1167, which provided that references in statutes of 
the United States to the circuit courts of the United States shall be 
deemed to be references to the district courts. 
Amendments: 
1976. Act Oct 19, 1976, added "In any action or proceeding to enforce 
a provision of sections 1977, 1978, 1979, 1980, and 1981 of the Revised 
Statutes, title IX of Public Law 92-318, or in any civil action or 
proceeding, by or on behalf of the United States of America, to 
enforce, or charging a violation of, a provision of the United States 
Internal Revenue Code, or title VI of the Civil Rights Act of 1964, the 
court, in its discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney's fee as part of the costs.". 
1980. Act Oct. 21, 1980 (effective 10/1/81, as provided by §208 of 
such Act), deleted "or in any civil action or proceeding by or on behalf 
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